
Before t h e  Board of Zoning Adjustment, D.  C .  

Application No. 11932, of Robert Alexander, pursuant  t o  
Sec t ion  8207.1 of  the Zoning Regulat ions,  f o r  a var iance  
from t h e  use p rov i s ions  of t h e  R-4 Zone, as provided by 
Sec t ion  8207.11 of t h e  r e g u l a t i o n s ,  t o  permit a f a s t  food 
s e r v i c e  ( f r anch i se )  a t  the premises 19th  and East C a p i t o l  
S t r e e t s ,  N. E . ,  Lots 53, 54, 55, and 56, Square 1110. 

HEARING DATE: May 2 1 ,  1975 

DECIS I O N  DATE : May 2 7 ,  1975 

FINDINGS OF FACT: 

1. The a p p l i c a n t  proposes t o  c o n s t r u c t  on t h e  s u b j e c t  
p rope r ty ,  a f a s t  food f r a n c h i s e  of t h e  "Burger King" type .  

2 .  The s u b j e c t  p rope r ty  i s  p r e s e n t l y  unimproved, and 
has  been for  f o r t y  (40) yea r s .  

3. The neighborhood surrounding t h e  subject p rope r ty  
i s  c h a r a c t e r i z e d  by R-4 t y p e  row-dwellings, non-conforming 
apartment dwel l ings ,  and i n s t i t u t i o n a l  uses  such as t h e  
D.  C .  Armory, D. C .  J a i l ,  R.  F. K. Stadium, and Eas te rn  High 
School. 

4. The a p p l i c a n t  asserted a t  p u b l i c  hea r ing  t h a t  it 
would be economically i n f e a s i b l e  t o  cons t ruc t  dwell ings 
cons is t t tn t  w i th  R-4 Zone s t anda rds  of u s e .  

5. The  a p p l i c a n t  a l s o  a s s e r t e d  a t  p u b l i c  hea r ing ,  t h a t  
a s tudy  conducted, i nd ica t ed  t h a t  t h e  c o s t  of c o n s t r u c t i n g  
one dwel l ing  p e r  l o t  would be approximately $43,475. 

6. The a p p l i c a n t  s ta ted a t  p u b l i c  hear ing ,  t h a t  based 
upon approximated b u i l d i n g  costs,  p l u s  f inanc ing ,  u t i l i t i e s ,  
and maintainence costs,  and rea l  estates t a x e s ,  t h a t  no 
p r o f i t  could  be made through r e s i d e n t i a l  development of t h e  
subject proper ty .  

7. The a p p l i c a n t  f u r t h e r  submit ted,  t h a t  i f  t h e  fou r  
dwell ings w e r e  r e n t e d ,  o r  s o l d ,  t h a t  t h e  monthly r e n t a l  f e e s  
o r  mortgage payments would exceed t h e  ea rn ing  capac i ty  of t h e  
r e s i d e n t e n t s  of the neighborhood wherein t h e  s u b j e c t  p rope r ty  
is loca ted .  
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8. The Board f i n d s  t h a t  t h e  appl icant  could l e g a l l y  
sub-dividedthe e x i s t i n g  four  (4) l o t s  i n  ques t ion ,  i n t o  
f i v e  (5) s tandard R-4 l o t s .  

9. The appl icant  d id  not conduct a c o s t  ana lys i s  on 
t h e  f e a s i b i l i t y  of developing t h e  subjec t  property wi th  f i v e  
row dwelling used a s  f l a t s  which can be accomplished a s  a 
mat ter  of r i g h t ,  o r  f i v e  (5)  row dwellings used as  mul t ip l e  
dwellings which may be accomplished by way of s p e c i a l  exception 
i n  t h e  R-4 Zone. 

10. The appl icant  d id  not demonstrate by example o r  
f e a s i b i l i t y  s tudy t h a t  a l l  s p e c i a l  exceptions which a r e  
permit ted i n  t h e  R-4 Zone a r e  imprac t ica l  o r  would not b r i n g  
f o r t h  a reasonable r e t u r n  from t h e  proper ty  a s  a r e s u l t  of 
such development. 

11. The appl icant  s t a t e d ,  t h a t  t h e  proper ty  surrounding 
t h e  subjec t  property is zoned commercially, however, t h e  Board 
t akes  n o t i c e  t h a t  t h e  neighborhood is i n  f a c t  a r e s i d e n t i a l  
one wi th  c e r t a i n  non-conforming uses .  

1 2 .  The appl icant  s t a t e d  a t  t h e  hear ing,  and i n  h i s  
statement of f a c t s ,  t h a t  he requested t h r e e  b i d s  f o r  develop- 
ment of t h e  sub jec t  proper ty  f o r  row dwell ings,  however, t h e  

persons who furnished t h e  f i g u r e s  and j u s t i f i c a t i o n s  f o r  such 
c o s t  ana lys i s  w e r e  not present  t o  cor rabora te  t h e s e  f i g u r e s ,  
o r  is  t h e r e  i n  t h e  record of t h i s  case any ind ica t ion  t h a t  
such b i d s  w e r e  a c t u a l l y  made and responded t o .  

13.  A r e a l  e s t a t e  expe r t ,  t e s t i f y i n g  on behalf of t h e  
appl icant  t e s t i f i e d  t h a t  because of t h e  c o s t s  of cons t ruc t ion  of 
e i t h e r  f i v e  (5)  mutiple dwellings o r  f i v e  (5) s i n g l e  family 
dwell ings,  development of t h e  s i t e  is imprac t ica l ,  and t h a t  
apartment dwellings would have t o  be rented a t  around $225 t o  
$250 per  month which is i n  d i r e c t  competition with t h e  lower 
cost dwelling u n i t s  i n  t h e  neighborhood, t h e  expert  f u r t h e r  
s t a t e d  t h a t  he envisioned no r e s i d e n t i a l  s o l u t i o n  t o  devel- 
opment of t h e  proper ty  which would be p r o f i t a b l e .  

14. Both p e t i t i o n s  i n  support  and i n  opposi t ion were 
f i l e d  i n  t h e  record of t h i s  case ,  however, t h e  Board gives 
l i t t l e  weight i f  any t o  such submission, because s igna to r i e s  t o  a 
p e t i t i o n  are not sub jec t  t o  cross-examination. 
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15. The vice-pr inciple  of Eastern High School, a 
church minis te r ,  a res ident  manager of severa l  apartment 
bui ldings i n  the  a rea ,  and three  ( 3 )  area res idents  t e s t i f i e d  
i n  support of t he  above appl ica t ion ,  stating t h a t  the  pro-- 
posed use would be convient and benef ic ia l  t o  t he  neighbor- 
hood. 

16. Juani ta  Hart, res ident  of 1817 A S t r e e t ,  S .  E . ,  
which is  located d i r e c t l y  behind the  subject  property,  
s t a t e d  a t  publ ic  hearing t h a t  increased t r a f f i c  as  a r e s u l t  
of t h e  proposed use,  would d i s t u r b  the  t r a n q u i l i t y  of t h e  
neighborhood and be object ionable ,  and t h a t  t he  persons who 
t e s t i f i e d  i n  support do not l i v e  in  the  a rea  and would not be 
a f fec ted  . 

1 7 .  M r s .  Brice,  res ident  of 1812 A S t r e e t ,  S .  E . ,  t e s t i f i e d  
t h a t  the  proposed use would be detr imental  t o  the  neighborhood 
because of increased t r a f f i c ,  noise ,  and t h a t  t he  subject  pro- 
per ty  would possibly become a hangout fo r  s tudents  who a t tend  
Eastern High School. M r s  Brice fur ther  submitted, t h a t  t h e  
Board should deny the  proposed commercial use because it is 
located i n  a exclusively r e s i d e n t i a l  zone. 

18. The appl icant  asser ted  a t  publ ic  hearing, t h a t  
because of the  economic i n f e a s i b i l i t y  of construct ing R-4 
dwellings on the  subjec t  property,  and the  loca t ion  of t he  
subject  property (being near severa l  non-conforming uses  and 
D. C .  J a i l ,  Armory, R.F .K.  Stadium, and a proposed metro s t a t i o n )  
he su f fe r s  from p r a c t i c a l  d i f f i c u l t i e s  and a hardship t o  
warrant the  grant ing of a use variance. 

19.  The appl icant  s t a t e d  a t  publ ic  hearing, t h a t  he 
purchased the subject  property a t  a s a l e s  p r i ce  of $40,000.00 
with f u l l  knowledge t h a t  he would need a variance t o  permit a 
f a s t  food serv ice  on the  l o t s  i n  question. 

CONCLUSION O F  LAW AND O P I N I O N :  

Based upon the  above Findings of Fact ,  and the  Record, the  
Board is  of the  opinion t h a t  the  applicant has not ca r r i ed  the  
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necessary  burden of proof t o  warrant  t h e  g r a n t i n g  of a use  
va r i ance  i n  t h i s  ca se .  T h e  u se  va r i ance ,  be ing  a r eques t  f o r  
r e l i e f  from s t r i c t  a p p l i c a t i o n  of t h e  Zoning Regula t ions ,  t o  
p e r m i t  a u se  p r o h i b i t e d  i n  a p a r t i c u l a r  zone, a p rope r ty  
owner must prove by s u b s t a n t i a l  c r e d i b l e  evidence t h a t  i f  such 
r e l i e f  is not  g ran ted ,  t h e  owner w i l l  be denied a l l  b e n e f i c i a l  
u s e  of t h e  land f o r  which t h e  var iance  is reques ted .  

I n  t h i s  c a s e ,  the  f a c t s  i n d i c a t e  t ha t  t h e  a p p l i c a n t  has  
not  shown t h a t  he cannot u se  t h e  s u b j e c t  p r o p e r t y  f o r  any R-4 
purpose.  In  a d d i t i o n ,  it appears  t h a t  t h e  a p p l i c a n t ' s  a s s e r t e d  
ha rdsh ip  is self-imposed, t h e  a p p l i c a n t  having purchased the 
p rope r ty  a s  an investment w i t h  knowledge t h a t  he would have t o  
o b t a i n  a var iance  t o  u s e  it f o r  commercial purposes .  

Although a p p l i c a n t  produced wi tnesses  i n  suppor t  of h i s  
a p p l i c a t i o n ,  t h e  Board g i v e s  great weight t o  t h e  tes t imony of 
t h o s e  persons  who oppose t h e  a p p l i c a n t ,  who l i v e  very near  t h e  
s i g h t  and would be m o s t  a f f e c t e d  by  a use  of t h e  unimproved 
p r o p e r t y  i n  ques t ion .  While a use  such as t h e  one proposed by 
the a p p l i c a n t  may be a convenient  sou rce  of food f o r  persons 
r e s i d i n g  i n  t h e  neighborhood, and those who might p a t r o n i z e  
the D. C.  Armory, R.F.K. Stadium, and who a t t e n d  Eas te rn  H i g h  
School, t h e  Board is  of t h e  opin ion  t h a t  t h i s  carry-out  u s e  
would inc rease  t h e  i n t e n s i t y  use of the s u b j e c t  p rope r ty  and 
ad jacen t  streets and walks and would create o b j e c t i o n a b l e  
t r a f f i c  c o n d i t i o n s ,  and n o i s e  l e v e l s  which would i n  t u r n  
adve r se ly  a f f e c t  t h e  use  of nearby and ad jo in ing  r e s i d e n t i a l  
u s e s ,  by d i s r u p t i n g  a q u i e t  fami ly  l i v i n g  environment which 
is the purpose of t h e  r e s i d e n t i a l  development. 

T h e  Board concludes,  t h a t  t h i s  va r i ance ,  i f  g ran ted ,  would 
be d e t r i m e n t a l  t o  the  p u b l i c  good, and t h a t  t o  g r a n t  a use  
var iance  without  documented and s u b s t a n t i a l  c r e d i b l e  evidence 
t h a t  a ha rdsh ip  ex is t s  t o  the owner of a s p e c i f i c  piece of 
p rope r ty ,  would v i o l a t e  the i n t e n t  and purpose of the  Zoning 
Regulat ions.  

ORDERED : That t h e  above a p p l i c a t i o n  be and is 
hereby DENIED. 

VOTE : 5-0 
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BY ORDER OF THE D. C .  BOARD. OF  ZONING ADJUSTMENT 

JAMES E. MILLER 
Secretary t o  the Board 

/ 

FINAL DATE OF ORDER: 7////.7J 


